


The Board has reviewed the entire record in this case, including but not limited to
Local 39's unfair practice charge, the City's position statement, the amended unfair practice
charge, the warning and dismissal letters, Local 39's appeal, and the City's response thereto.
Based upon this review, we affirm the dismissal, subject to the discussion below.

BACKGROUND

Local 39's April 11, 2006, unfair practice charge alleged that Section A8.409-4 of the
Charter was unreasonable to the extent that it allowed the City to declare impasse before there
was a real impasse, and that the City engaged in surface bargaining and had no intention of
bilaterally reaching an agreement with Local 39.

When Local 39 filed this unfair practice charge, there was a collective bargaining
agreement (CBA) in effect between the parties that efctended through June 30, 2006. Local 39
alleged that the City did not bargain in good faith during negotiations for a successor CBA
because it intended to rely upon the mediation/arbitration procedures in the Charter® to resolve
the basic economic issues to be negotiated.

Under the Charter, after engaging in good faith bargaining, either the authorized
representative ofthe City or Local 39 may declare an impasse with regard to unresolved
disputes over wages, hours, benefits or other terms and conditions of employmeht. Upon the
declaration of an impasse, the unresolved disputes shall be submitted to a three-member
mediation/arbitration board (board) for resolution. (Charter sec. A8.409-4(a).) The board has
discretion to resolve disputes by mediation and/or arbitration, and may hold hearings and

receive evidence from the parties. (Charter sec. A8.409-4(c).) The Charter provides that if no

*Besides the Charter provisions, Local 39 alleges a violation of Section 16.216 of the
City's ERO, which provides for mediation procedures that differ from those in the Charter.
However, the charge does not further explain how this section was violated. Additionally, the
appeal does not raise this issue. Matters not raised on appeal are waived. (PERB Reg.
32300(c).)



agreement is reached prior to the conclusion of the arbitra.tion hearings, the board shall direct
each ofthe parties to submit, within such time limit as the board may establish, a last offer of
settlement on each of the remaining issues in dispute. It provides that the board shall decide
each issue by majority vote by selecting whichever last offer of settlement on that issue it finds
most conforms to traditionally enumerated factors in determining wages, hours, benefits or
other terms and conditions of employment. (Charter sec. A8.409-4(d).) The Charter states that
the board shall reach a final decision no later than 60 days before the date the Mayor is required
to submit a budget to the board of supervisors, except by mutual agreement of the parties.
(Charter sec. A8.409-4(e).)

Charter section A8.409-4(b) requires that the parties involved in bargaining select and
appoint one person to the board not later than January 20 of any year in which bargaining on a
CBA takes place. It provides that the third member of the board shall be selected by agreement
between the City and the recognized employee organization, and shall serve as the neutral
chairperson of the board.

In January 2006, before negotiations began, the City demanded that Local 39 select its
representative to the board pursuant to Charter section A8.409-4(b). On February 6, 2006,
however, Local 39 advised the City that it did not believe that Charter section A8.409-4 was
mandatory and declined to select a representative to the board. Throughout the contract
negotiations that followed, Local 39's attorney continued to dispute the obligation to select a
representative to the board. Local 39 alleged that it was not required to select a representative
to the board because the parties were not at impasse.

On April 5, 2006, the City filed a petition to compel arbitration and a petition for writ
of mandate in the San Francisco Superior Court, while negotiations were underway. On

May 8, 2006, the superior court denied the City's petitions to compel arbitration and for writ of



mandate, holding that PERB had jurisdiction over the City's attempt to compel Local 39 to
participate in arbitration under the collective bargaining provisions ofthe Charter.*

The parties engaged in twelve (12) negotiation sessions for a successor agreement
between February 2 and April 7, 2006. During the first bargaining session on February 2,
2006, the City allegedly maintained its right to withdraw from negotiations because Local 39
was not participating in the mandatory impasse arbitration procedures. That same day, Local
39 offered an initial basic wage proposal that called for specified salary increases. In
response, the City stated that it needed time to make calculations before it could meet again.

During the next several negotiating sessions, the parties discussed various terms and
conditions of employment, but not basic wage proposals. On February 15, 2006, the City
presented a cost analysis relating to Local 39's economic proposals. On February 16, 2006,
the parties discussed the rates paid to Stationary Engineers in the private sector, and discussed
the City's cost analysis. Local 39 alleged that the City's lead negotiator cut short the
February 16 bargaining session by announcing in the morning that she would not be available
after lunch.

Local 39 also alleged that the City arrived late or called caucuses immediately or

almost immediately at the start of six bargaining sessions; that the City sometimes attended

*On July 7, 2006, the City appealed the Superior Court's May 8, 2006 decision to the
Court of Appeal, in Case No. Al 14815, which is currently pending.

Additionally, on May 10, 2006, the City filed an unfair practice charge, Case No.
SF-CO-129-M, against Local 39 alleging a violation of PERB Regulation 32604(d) (employee
organization unfair practices under MMBA) based on Local 39's refusal to name a neutral and
refusal to participate in the mediation/arbitration process contained in the local rules. PERB
issued a complaint in that case on May 12, 2006. PERB Administrative Law Judge Donn
Ginoza held hearings in that case on January 11 and 12, 2007, and the matter is currently
pending.



bargaining sessions without being prepared with written proposals; and that the City
negotiator did not have authority to bargain.

According to Local 39, on or about March 23, 2006, the City made its first (and only)
basic wage proposal. Subsequently, the parties exchanged package proposals.

After at least three additional bargaining sessions, on April 7, 2006, the City's
representative stated that the parties appeared to be at impasse due to a "substantial gap on the
economic issues." Local 39's negotiators protested that it "had every intention on bargaining
to obtain a contract rather than have a contract imposed by third parties," and had "room to
move," but that the City appeared to be not bargaining in good faith. However, at this point,
the City stated that it would not resume bargaining until Local 39 agreed to use the impasse
procedure.

Prior to the City's declaration of impasse, the parties had arrived at substantive
tentative agreements for at least eight different subjects.’

On April 11, 2006, Local 39 filed its unfair practice charge. On May 9, 2006, the City
Director of Employee Relations, Mikki Callahan, called Local 39 and proposed the "crafts
deal," which was offered to other crafts unions, as a means of settling the contract dispute
with Local 39. Local 39 did not accept this offer.

The Board agent issued a warning letter on May 26, 2006, and a dismissal letter on
| August 24, 2006, finding that Local 39 had failed to allege a prima facie case of surface

bargaining.

“Local 39 alleged that the parties reached substantive tentative agreements in the
following eight areas: dive pay (payment for performing underwater dives); apprentice
training fund; vacation scheduling; grievance procedure; holidays; timely payment of
compensation; jury duty; and in lieu holiday pay. In contrast, the City alleged that the parties
reached tentative agreements in 17 different areas.


















favored nation clauses, and because workers compensation costs and health care costs were
-high). The Board agent found that "[t]he facts seem to suggest that the city had a rational basis

for their position." (Citing NLRB v. Herman Sausage Co. (5" Cir. 1960) 275 F.2d 229 [45

LRRM 2829, 2830].) In that case, the city cancelled two successive days of negotiation
without explanation. At one bargaining session, city negotiators were without authority
beyond the economic offers already made, and the city's lead negotiator was absent at a
bargaining session. (The city explained that the outside negotiator's contract had expired and
needed to be renewed.) The Board agent found that there was insufficient evidence of surface
bargaining because both parties have offered several unique proposals. In that case, until the
declaration of impasse, the parties were not delayed from negotiating because ofthe cited
behavior by the city.

Similarly, in Ventura County Community College District (1998) PERB Decision
No. 1264, the Board upheld a dismissal of a surface bargaining charge despite allegations of
bad faith, where the charge failed to provide specific facts to establish that the district's
behavior was indicative of an intent to frustrate the bargaining process.

The Board has likewise affirmed the dismissal of a surface bargaining charge where the
factual allegations did not state that the employer was attempting to "torpedo" a proposed

agreement or otherwise undermine the negotiations process (State_of California (Department of

Education) (1996) PERB Decision No. 1160-S); and where periodic unproductive negotiation

sessions did not rise to the level of bad faith (County of Riverside (2004) PERB Decision

No. 1715-M, atp. 8).
Under these authorities, the dismissal of Local 39's unfair practice charge was proper.
Despite Local 39's allegations ofthe City's tardiness and dilatory tactics, the parties appeared

to make progress in their negotiations. The City's behavior did not have the effect of frustrating
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the negotiations. Local 39 has not alleged sufficient facts that the City negotiator lacked
authority to bargain, or that the City's response to request for information was so inadequate
that it frustrated the bargaining process. Local 39 has not demonstrated that the alleged delays
in the bargaining process were sufficient to "torpedo" the negotiations process.

Instead, the record indicates that the parties conducted substantive discussions,
exchanged proposals and information, asked and responded to questions, and that the City was
willing to schedule negotiating sessions. The parties reached tentative agreements on at least
eight different issues. Additionally, the City attempted to follow the impasse resolution
procedures in the Charter, which are reasonable based on the above discussion. Furthermore,
based on the alleged facts and circumstances, the City's lawsuit to compel arbitration did not
frustrate the bargaining process, and thus does not constitute bad faith.

For these reasons, the Board finds that the unfair practice charge fails to state a prima
facie case that under the MMBA, the City's Charter section A8.409-4 is unreasonable on its
face or as applied, and that thé City engaged in surface bargaining. Thus, the Board affirms the
Board agent's dismissal of the charge.

ORDER

The unfair practice charge in Case No. SF-CE-355-M is hereby DISMISSED

WITHOUT LEAVE TO AMEND.

Chairman Duncan and Member Neuwald joined in this Decision.
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